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Chapter 10

Consequences of Failing to Report

Criminal Liability

For many years North Carolina differed from most other states by having 
no statute imposing civil or criminal penalties for failing to comply with its 
mandatory reporting law.1 As of August 2012, North Carolina was one of 
only three states without statutory sanctions for willfully failing to make a 
report when the law required one.2 Although the General Assembly enacted 
the state’s first mandatory reporting law in 1971 and has amended it sev-
eral times, the legislature did not establish a statutory penalty for failing to 
report until 2013.3 

Effective December 1, 2013, it is a Class 1 misdemeanor for any person 
or institution to knowingly or wantonly  

 1. fail to make a report when the reporting law requires one, or
 2. prevent another person from making a report when the law 

requires one.

In addition, it is a Class 1 misdemeanor for a county social services direc-
tor who receives a report of sexual abuse of a child in a child care facility to 
knowingly fail to notify the State Bureau of Investigation.4

A person acts “knowingly” when the person knows what he or she is about 
to do and, with that knowledge, proceeds to act.5 A person acts “wantonly” 
when he or she acts with conscious and intentional disregard of and indif-
ference to the rights and safety of others.6 Courts have said that “wantonly” 
has essentially the same meaning as “willfully,” which means “the wrongful 
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doing of an act without legal excuse or justification, or the commission of 
an act purposely and deliberately in violation of law.”7

Even before enactment of a statute creating a criminal penalty for failing 
to report, there was some risk of criminal liability for violating North Caro-
lina’s reporting law. In the 1980s, at least two people in the state were prose-
cuted for violating the reporting law.8 These cases were not appealed beyond 
the trial court level, so there were no appellate court decisions that served 
as precedent for other cases. The prosecutions were based on a seldom-used 
common law rule that if a statute does not specify consequences for failing 
to perform a duty created by the statute, a person who fails to perform that 
duty can be charged with a general misdemeanor.9 Because North Carolina 
now has a statutory penalty for failing to report, this common law theory 
is no longer relevant. 

Civil Liability
The threat of civil liability has materialized rarely in this state. Although civil 
actions have been filed alleging violations of the reporting law, no appellate 
court decisions in North Carolina deal directly with civil liability for failing 
to report suspected child abuse, neglect, or dependency.10 That does not 
mean that a person cannot be civilly liable for failing to report child abuse 
in North Carolina. The issue simply is not addressed in statutes and has not 
been addressed directly by appellate courts in this state. 

A number of courts in other states have considered the issue of liabil-
ity for failing to report, with varying results. Those cases involve statutory 
schemes that differ from state to state, and their conclusions vary. For exam-
ple, most courts have rejected the notion that the state’s mandatory report-
ing law itself implies a right to bring a civil action against someone who 
violates the law.11 A few, though, have held otherwise. The Supreme Court 
of Washington, interpreting a statute that mandates reporting by specified 
professionals, held that the state’s reporting law “implies a cause of action 
against a mandatory reporter who fails to report suspected child abuse.”12 

The notion that violation of a statutory duty may form the basis for civil 
liability is a familiar one in North Carolina. Our courts have said that “when 
a statute imposes a duty on a person for the protection of others, it is a 
public safety statute and a violation of such a statute is negligence per se.”13 
However, not every statutory duty that can be associated with safety auto-
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matically creates a claim for negligence when the duty is breached.14 The 
courts have not spoken to the applicability of that principle to violations of 
the reporting law.15

Even if the reporting law itself does not create a civil cause of action for 
failing to report, application of the general principles of the law of negligence 
could result in liability.16 Establishing a claim based on common law negli-
gence requires the plaintiff to prove 

 • that the defendant had a duty of care to the plaintiff, 
 • that the defendant breached that duty, 
 • that the defendant’s breach of duty was the actual or proximate cause 
of the injury to the plaintiff, and 

 • that the type of injury or harm suffered by the plaintiff was a foreseeable 
consequence of the defendant’s breach of duty.17 

Generally, the duty that every person owes to every other person is a 
duty of reasonable care under the circumstances to see that harm does not 
come to the other person. The existence of a statute creating a specific duty 
designed to protect a category of people may affect a court’s assessment of 
what “reasonable care” is in a particular circumstance.18 However, the court 
also would consider the statute’s overall purposes in deciding whether the 
statute established the standard for reasonable care for purposes of negli-
gence liability.19

Statutes that impose duties on law enforcement officers sometimes are 
treated differently. Courts have applied a doctrine known as the “public 
duty doctrine” to shield law enforcement officers from some liability claims 
based on alleged negligence, reasoning that the officers’ duties are directed 
toward the protection of the public generally, not the protection of particu-
lar individuals. The court of appeals has held, however, that this doctrine 
does not protect an officer from a claim of negligence based on failing to 
report known child abuse, because the duty to report is not particular to law 
enforcement—it is a duty imposed by statute on everyone.20 

If a court found that the reporting law set the minimum standard for rea-
sonable care, liability for violating the reporting law still would exist only if 
the court also determined that a defendant’s failure to report was the proxi-
mate cause of injury or harm to the child—that is, if the report had been 
made, the child most likely would not have been harmed. A case decided 
by the court of appeals in 2010 involved a child’s claim that a hospital and 
other defendants who treated him for a wrist injury were negligent for failing 
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to identify and report prior abuse the child had suffered.21 After the child 
received treatment and returned home, he suffered a serious brain injury 
allegedly inflicted by his mother’s boyfriend. The suit alleged that these inju-
ries were caused by the defendants’ negligence because had they followed 
proper screening procedures and identified the earlier abuse, a report would 
have been made to the department of social services and the department 
would have removed the child from the home. The trial court dismissed the 
case, and the court of appeals reversed, holding that the plaintiff’s extensive 
medical evidence about the standard of care and causation was sufficient 
to withstand the defendants’ motion to dismiss. In other words, the court 
held that a jury should determine “whether defendants’ actions constituted a 
breach of the standard of care and proximately caused [the child’s] injury.” 22

Other Consequences of Failing to Report
The most obvious and serious consequence of not reporting suspected child 
abuse, neglect, or dependency is that a child may suffer unnecessarily. The 
cost to the child, the family, and ultimately to society may be immense—
especially when compared with the small effort required to make a report 
that may result in protection for the child. In some cases, of course, the 
consequences of not reporting may be insignificant. The suspicion may 
be unfounded, the department of social services may be involved already, 
or someone else may have made a report. But there is no way of predict-
ing whether the report will make a difference in a child’s life, and the law 
does not excuse a person from the duty to report for any of these or similar 
reasons. 

In some instances a failure to report may place a person’s professional 
credentials or employment in jeopardy. In reviewing the revocation of a 
psychologist’s license based on multiple alleged violations of the Ethical 
Principles of Psychologists, the court of appeals held that the psychologist 
“technically” had violated both one of the ethical principles and the child 
abuse reporting law by failing to report suspected child abuse.23 In response 
to the psychologist’s argument that he had not reported because “he thought 
the matter was already in the judicial system and the parents and attorneys 
knew of the alleged sexual abuse,” the court of appeals stated that the report-
ing law “makes no exceptions for extenuating circumstances in reporting 
suspected child abuse.” 24
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North Carolina law relating to civil and criminal liability for failing to 
report suspected child abuse, neglect, or dependency remains relatively 
undeveloped. To encourage people to report, the Juvenile Code has relied 
primarily on the policies underlying the reporting requirement, the ease of 
reporting, and the provision of immunity for good-faith reporting—rather 
than on fear of civil liability or criminal prosecution for failing to report. 
Now, the possibility of criminal prosecution for knowingly or wantonly fail-
ing to report adds a substantial additional incentive to comply with the 
reporting law.
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