. —

. ENFORCEMENT OF
SETTLEMENTAGREEMENTS
JUDGE ROBERT H. HOBGOOD

PANELISTS:
JUDGE KARL ADKINS
JUDGE LINDSAY R. DAVIS, JR.
JUDGE CLIFTON W. EVERETT, JR.




DOES A TRIAL GCOURT HAVE JURISDICTION AND
AUTHBRITY.TO ENTERTAIN AND GRANT A MOTION 70,
ENFORCE A SETTLEMENT AGREEMENT?

Argument against:

I NERRUIE 6 CiVilf Procedurerrefiers tor thisfMotion. North Carolina Superlor and' District
BENLSIFEgUIre that “all motions, written or oral, shall state the rule number under
WHIGIHRUE moeVant is proceeding,”

F_a'l RUIEs of Practice For the Superior and District Courts, Rule 6 (2005).

proper procedure is to dismiss the original civil case and file a second claim for
- bre ch Of contract because the courts have not yet decided whether a party may file
— otlon in thie cause to enforce a settlement agreement.

ment fior:

N.C. Gen. Stat. 1A-1 Rule 7(b)(1) requires only that motions to trial courts “state
with particularity the grounds therefore, and . . . set forth the relief or order sought,
thus it is a guestion of giving adequate notlce not a rule number.

/4

A settlement may be enforced by filing a new action or by filing a motion in the
cause, even if “the parties and the settlement agreement are still before the trial
court.”

Currituck Associates v. Hollowell, et al, 166 N.C. App. 17 (2004); State ex rel. Howes
v. Ormond Oil'& Gas Co., 128 N.C. App. 130, 136-37, 493 S.E.2d 793, 796-97(1997).




HE CLIENT MUST CONSENT

WitlGUENIISICIIENTS consent; anratierney: has noerinherent authority
UBIENLEN INto a settlement agreement that Is binding on his
SIE RIS tHE Al Colt S alth Oty tOr ENtEr tiie " Consent
order | m ges en whether the defendant’s counsel had' authority.

peRSIGfItE order.

OV ere, 145 N.C. App.181, 183, 551 S.E.2d 168, 170, disc.
?«—'/H den/ed 354 N.C. 365, 555 W.E.2d 922 (2001)
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For a valid consent order, the parties’ consent to the terms "must still subsist
at the time the court is called upon” to sign the consent judgment. IF
A PARTY REPUDIATES THE AGREEMENT BY WITHDRAWING CONSENT

BEFORE ENTRY OF JUDGMENT, THE TRIAL COURT IS "WITHOUT
POWER TO SIGN [THE] JUDGMENT.”

Chance v. Henderson, 134 N.C. App. 657, 633, 518 S.E.2d 780, 784 (1999).
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AGENCY

INORYIFFEAROLINA LAW. HASTLONGIRECOGNIZED
IGIAYRANFATTORNEY-CLIENT RELATIONSHIP'TS
SASEDIIPON PRINCIPLES OF AGENCY.

YIUET methyst Corp., 120 N.C. App. 529, 532-33, 463 S.E. 2d 397, 400
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— TS

;_ A _jAGENCY CAN BE REVOKED AT ANY TIME
= BEFORE A VALID AND BINDING CONTRACT,
-WITHIN THE SCOPE OF THE AGENCY, HAS BEEN

MADE WITH A THIRD PARTY.”
Insurance Co. v. Disher, 225 N.C. 345, 347, 34 S.E.2d 200, 201 (1945).
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PROBLEM ONE —

1 SEPT. 2000 COMPLAINT FILED SEEKING DAMAGES
- . FOR EAUIY. CONSTIRUCTION OF A HIOME

CALENDARED FOR TRIAL

ENGTHY, PRETRIAL CONFERENCE IN CHAMBERS
(ow Y TiHE ATTORNEYS AND JUDGE PRESENT)

.Cn JORNEYS CONFERRED WITH CLIENTS SEVERAL TIMES DURING
- BREAKS IN THE PRETRIAL CONFERENCE)

JUDGE PRONOUNCES IN OPEN COURT AND IN THE PRESENCE OF THE
“A'I_I'ORNEYS THAT THE ATTORNEYS HAD SETTLED THE CASE.

= THE JUDGE STATED THE TERMS OF THE SETTLEMENT ON THE RECORD IN OPEN
~COURT. T7THE PLAINTIFFS WERE NOT IN THE COURTROOM DURING THE ENTIRE
TIME THAT THE JUDGE WAS RECITING FINDINGS OF FACT.

THE JUDGE REQUESTED THAT THE ATTORNEYS PREPARE A WRITTEN CONSENT
JUDGMENT.




13;SEPTEMBER 2002 ONE PLAINTIFF SENDSLTIO HER
| LAWYER BY.E-MATBAND! FAXG

DO NI CONSENT 70, THE ORDER OF SEPTEMBER 9,
O0EANDEDIBDOVWNIBYATHESUDGE, AND YOUIDO
WOTIIAVE MY AUTHORITY TO APPROVE THE WORDING

OF AT ORDER.”
24 5 _—-TEMBER 700)%/ PLAINTIFFS TERMINATED

THEIR ATTORNEY.

. -
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ECTOBER 2002 PLAINTIFES’ ATTORNEY ADVISED

';- — THE DEFENDANTS" ATTORNEY BY
: ' TELEPHONE THAT SHE NO LONGER
REPRESENTED THE PLAINTIFFS.

=

HEREAFTER, THE PLAINTIFFS" ATTORNEY WILL BE
REFERRED TO AS “X.”




S
THE CURIOSITY AND'CONUNDRUM:
A/K/A —— -
SYOU IS OR IS YOU AINA PLAINTIFES” LAWYER?

250 2002 X" SENT A LETTER DATED 4 OCT. 2002 TO
= DEFENDANTS” ATTORNEY STATING THAT:

e —— & ==

2 “\<” r D' REVIEWED DEFENDANTS” ATTORNEY'S DRAFT OF THE
SED CONSENT JUDGMENT AND THAT SHE OBJECTED TO CERTAIN
r)_V
‘ii} WOULD WELCOME THE OPPORTUNITY TO DISCUSS THESE
— - D SCREPANCIES

“-"i—'"‘“‘ﬂ‘)(" LOOKED FORWARD TO RECEIPT OF THE MODIFIED JUDGMENT;

~— % “X”INDICATED THAT SHE HAD SENT COPIES OF THIS LETTER TO THE
~  JUDGE AND THE PLAINTIFFS.

) OCT. 2002 A SUBSEQUENT DRAFT OF THE PROPOSED
CONSENT JUDGMENT, WITH MODIFICATIONS SUGGESTED BY “X”

WAS MARKED "CONSENTED AND AGREED TO,” SIGNED BY “X,” AND
SENT TO DEFENDANTS’ ATTORNEY BY “X" VIA FAX.

10 OCT. 2002 THE JUDGE SIGNED THE CONSENT
JUDGMENT AND IT WAS FILED.




THE MOTFGNEOR A NEW.TRIAL OR 1O AMEND

JI DEIMENT pursuant to N.C.Gen. Staj;, O A=
RUILE 59

PLAINTIEES ARGUED:

IMIE TRIAL JUDGE'S BIASED CONDUCT DURING THE PRETRIAL
CONEFERENCE DENIED THE PLAINTIFFS THEIR RIGHT TO A

TRIAL

43 ‘I-:;-_'AINTIFFS DID NOT ACTUALLY CONSENT TO THE PROPOSED
g SERTLEMENT OR TO THE ENTRY OF JUDGMENT ON THE TERMS
= PRONOUNCED BY THE JUDGE IN OPEN COURT ON 9 SEPT. 2002,

OR, IN THE ALTERNATIVE
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~PLAINTIFFS REVOKED THEIR CONSENT BY THEIR SUBSEQUENT
WRITTEN COMMUNICATIONS INFORMING “X” THAT SHE DID
NOT HAVE AUTHORITY TO ENTER THE PROPOSED CONSENT

ORDER ON PLAINTIFFS" BEHALF.
THE MOTION WAS DENIED




S N
TrHE JURGE SPECIFICALLX FOUND THAT. BEGAUSE “X”

SR GCEINIHNUED O CONEER WITH THE DEEENDANIS!
AVIIGRINEY CONCERNINGTDETAILS OF TIHE CONSENT
JBIDGEMENT;

» :--" PLAINTIFFS A PROPOSED COPY OF THE CONSENT

THAT DEMONSTATES

- s THAT "X” DID, IN FACT, CONTINUE TO REPRESENT THE
PLAINTIFFS; AND

e THAT THE PLAINTIFFS, AT THAT TIME, STILL
CONSENTED TO THE JUDGMENT.




. N
PDANIELY. MOORE; 164.N.G: APP#584%2004).

I EES WITHDREW S THEIR CONSENT TO THE
ENTIRY, OF THE JUDGMENT PRIOR TO THE TIME
IRATX,” ACTING WITHOUT AUTHORITY,
BIGNEDI THE PROPOSED CONSENT JUDGMENT

= A D!SENT IT TO DEFENDANTS’ ATTORNEY ON

_-:‘“-‘*' =0 OCTOBER 2002.

" HOLDING: THE TRIAL JUDGE ABUSED ITS
DISCRETION IN DENYING PLAINTIFFS’ MOTION
FOR A NEW TRIAL.




W AT EPIEAT SAY THAT THEY. WERE NOT IN THE COURTROGOM

MESIROENIEENIME WHEN THE JUDGE PRONOUNCED: THE SE'I_I'LEMEN“'Q,N_
OISERNEMBERRZ(002"AND DIDINOTLHEAR,"AND THEREFORE HAD NO™ <
OPPORIUNINY: TO OBIECT TO THE FINDINGS OF FACT?

NS NMMATERIAL SINCE THE PLAINTIFES. &
IS GRNEY WAS PRESENT DURING THE ENTIR g .
BPONOUNCEMENT OF THE TERMS OF THE

JJF EMENT AND CONSENTED ON PLAINTIFFS’
ALF

=
.
—.J-
—
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AN ATTORNEY IS PRESUMED TO HAVE APPARENT

AUTHORITY TO MAKE REPRESENTATIONS ON HIS
CLIENT'S BEHALF.

HOWARD v. BOYCE, 254 N.C. 255, 263 (1961).




SSPROBLEM WO

- E F

DECE) lb 1999 CARBARRUS COUNTY ISSUED A REQUEST FOR PROPOSED
BIDS FROM COMPANIES FOR PHOTOCOPIER SERVICES.

o JAN Ur\r Y 2000 THE BOARD OF COUNTY COMMISSIONERS
= *-_ VOTED TO AWARD THE CONTRACT TO SYSTEL.

L9 _._-000 A CABARRUS COUNTY MANAGER EXECUTED AN EQUIPMENT
~ 'f" RENTAL AGREEMENT WITH SYSTEL.

_I""I‘ 2001 CABARRUS COUNTY NOTIFIED SYSTEL
= THAT IT WAS NOT RENEWING THE COPIER
CONTRACT AND REQUESTED SYSTEL TO
REMOVE ITS EQUIPMENT.

~ SYSTEL DID NOT REMOVE ITS EQUIPMENT.

CABARRUS COUNTY BROUGHT A DECLARATORY JUDGMENT ACTION AGAINST
SYSTEL TO DETERMINE THE VALIDITY OF, AND THE RIGHTS OF THE
PARTIES UNDER, THE EQUIPMENT RENTAL AGREEMENT.

SYSTEL COUNTERCLAIMED FOR BREACH OF CONTRACT.




e INFORMAL MEDIATION

Z0NOEIOBER2008 THE CABARRUS! COUNTY. COMMISSIONERS VOTED TO i\
APPROVE TTHE PROPOSEDI SETFFLEMENIF AGREEMENT. &

SEGCOUNT Y MANAGER WAS AUTHORIZED TO EXECUTE THE SETTLEMENT
AYEREEMENT DOCUMENT ON BEHALF OF CABARRUS COUNTY AND TO PREPARE A
BUDGET AMENRIENE

e RAINY DAY BELLS f(i

—p

AOEIR 2003 IHE CABARRUS COUNTY COMMISSIONERS VOTED TO

B RESCIND ITS APPROVAL OF THE SETTLEMENT AGREEMENT AND
2 :,-m DIRECTED THE COUNTY MANAGER TO CONTINUE SETTLEMENT
= E,E-GDTIATIONS

e —

_SYSTEL FILED A MOTION TO ENFORCE THE SETTLEMENT AGREEMENT, WHICH WAS
~ ALLOWED BY THE TRIAL COURT.

CABARRUS COUNTY APPEALED.

A SETTLEMENT AGREEMENT IS INTERPRETED ACCORDING TO PRINCIPLES OF
CONTRACT LAW, AND SINCE CONTRACT INTERPRETATION IS A QUESTION OF
LAW, THE STANDARD ON APPEAL IS DE NOVO.

CHAPPELL v ROTH, 353 N.C. 690, 548 S.E.2d 499 (2001).




. —

ARRRUSICOUNTY v. SYSTEL BUSINESS i
:CJ_F.'" ENT COMPANYINC., N.C. APP. (FILED 5

JULY, 20 e ———————

rlOL F G BECAUSE THE SETTLEMENT
AGHE: =EMENT FAILED TO MEET THE STATUTORY
REGUIREMENTS OF HAVING A SIGNED PREAUDIT

"*-"*ﬁ’ FIFICATE BY THE FINANCE OFFICER IN

== ‘ACCORDANCE WITH N.C. GEN. STAT. § 159-28(a)
- (2004), THE CONTRACT IS INVALID AND
UNENFORCEABLE.
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AN UNENFe
OIFERISE

QUESTION:

WHAYSIETHE CONTRACT HAD CONMAINED AN~
EXPRESS AND UNAMBIGUOUS, SEVERABILITY
PROVISION ALILOVVII

AbL

f EFFEC

" TO A

L

HE COURT TO STRIKE
ROVISION FROMIAN

ENFORCEABLE AGREEMENT AND

REMAINING TERMS?

= N0 SEVERABILITY CLAUSE IN CABARRUS
~ COUNTY v. SYSTEL.

THE CONTRACT IN CABARRUS COUNTY IS
INVALID AB INIT7I0 AND THE CLAIM
THEREON MUST FAIL. ¢




" PROBLEM. THREE

SnRNNEERuary. 1999 plaintiff Stacey.J -C-happell-—'“
[HIEG an action agaifstdeiendant Antnony: W
Poir) .a/k/a Tony Rothe or Tiony Roth) and
nEmeEcrdeiendantStatEammrvittia =
RNLemoepilerLiapility Insurance Company seeking
aeliia@es for personall injuries sustained in an
glitomoile accident. On 21 December 1999 the
PEfESI participated in a court-ordered mediated
B cettiement conference at which the parties
eached a settlement agreement containing the
Tollowmg terms and conditions: "Defendant will
pay' $ 20,000 within [two] weeks of date of
settlement in exchange for voluntary dismissal
{548 S.E.2d 500} (with prejudice) and full and
complete release, mutually agreeable to both

parties.”




Followingfthelsettlement conference, defendants
presented plaintiff with a proposed release:
ABWever, plaintiff objected to ajproyvision in the™
feleaseion the basis that it imposed burdens on
HEplanuEFAVhIchweremotdiscussedatthe
soIerence and which are greater than those
fEgqnrediby North Carolina law." Plaintiff then
SHiggestedialternatives to the release language,
’JIJJ—:; efendants responded by requesting a return
“the settlement draft. On 21 February 2000
——pﬁmtlff filed a motion to enforce the settlement
“agreement. The trial court denied plaintiff's
motion on 6 April 2000.

Was the trial judge correct in denying the motion
to enforce the settlement agreement?




—
OF APPEALS REVERSED THE JRIAL JUDGE

I

A divicac) ¢ r)rJF off the Court of Appeals reversed the trial court’s ruling.
,mrpr)el}* Roth, 141 N.C. App. 502, , 539 S.E.2d 666, 669 {353 N.C.

692 ¢ ( 20) 0) The Court of Appeals explained that defendants must
BVEICOINE a “strong presumption that a settlement agreement reached by
thiesg rties through court-ordered mediation under the guidance of a

e Tator IS a valid contract.” Id. at , 539 S.E.2d at 668. Consequently, the
C‘Ol:le_ o Appeals remanded the case to the trial court for a determination
— Of whether the contested provision in the release is a material term of the

~settlement agreement in light of all the circumstances; and if defendants

fail to satisfy their burden of proving materiality, then the trial court
should enforce the settlement agreement. In his dissent Judge Greene
concluded that, as the parties never agreed upon the terms of the release,
the settlement agreement was not an enforceable contract.

Defendants appealed to the Supreme Court based on the
dissent.




i
HESUPREME COURT SAYS: e

IgRigENPESENL Case the mediated settiement agreement provided that
clafeniclzlnles Would pay. $ 20,000 te) plaintifiiin exchange for a
Vel Blgeaii/AaiSmISSal Wit prejidice and arulland complete release,
utlElly agreeablel to both parties.” The "mutually agreeable”
[elegsewas part of the consideration, and hence, {353 N.C. 694}
IIELET &l 6o/ the settlement agreement The parties failed to agree as
berthe terms of the release, and the settlement agreement did not
iE5tablisi a method by which to settle the terms of the release.

e llUis) no meeting of the minds occurred between the parties as to a
] aterlal term; and the settlement agreement did not constitute a
e Jvahd enforceable contract. Accordingly, the Court of Appeals erred
= inreversing the {548 S.E.2d 501} trial court's ruling denying

plaintiff's motion to enforce the settlement agreement.
Chappell v. Roth, 353 N.C. 690; 548 S.E.2d 499 (2001).
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